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THE REALM OF DARKNESS:
THE TRIUMPH OF
CORPORATOCRACY

Yetfromthose flames

No light, but rather darknessvisible
Servedonly todiscover sights of woe,
Regionsofsorrow, doleful shades where peace
And rest can never dwell, hope never comes
Thatcomestoall.

John Milton, Paradise Lost

Actruth that’s told with bad intent
Beats all the lies you can invent.

— Blake, Auguries of Innocence

PART I

(a) The Realm of Darkness

My mind goes back to 1958 when | read the celebrated Aparoksanubhuti bythe
great Shankaracharya. He said, in words of great beauty and deep suggestions,
thatitisimpossible to know things unless they are seen under sunshine. He said:

notpadyate vinajnanam vicarenanyasadhanaih
yathapadarthabhanam hi prakasenavinakvacit
(Wisdom cannot be gained without inquiry,
The things of the world cannot be seen without light.)

I quoted these lines whilst arguing my PIL!, before the Delhi High Court,
againstthe ‘secrecy jurisdiction’ of atax haven, the operations fromwhich were
facilitated by our Government through its administrative omissions and com-
missions. | have told you about this PIL in Chapter 23. The High Courtsaid in its

Judgment: “No law encourages opaque systemto prevail.”? Itisreally asentence
never to be forgotten.
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Afterexamining how our publicadministrationwas run during theinfamous
Emergency, the Shah Commission of Enquiry said in its Third and Final Reports:
“Ithasbeenestablished that more the effortat secrecy, the greater the chances of
abuse of authority by the functionaries”. During this neoliberal phase, when the
corporations rule the world, areas of darkness have been established for the
Rogue Finance to rule the world to serve the ends of the corporate oligarchy.
There are good grounds to believe that the patrons of such areas of darkness are
the massive global economic institutions which have cometostraddle the global
scene mostly after World War Il. Such institutions have shaped not only the
grammar of economic and commercial operations through opaque systems, but
have also cast their spell on our political economy at work. To illustrate this
widely known fact, I intend to cast a fleeting focus on how the World Trade
Organization works. Our country became its member in 1994, through awholly
administrative actof granting consent, the details of whichwere unknowntoour
people and our Parliament. How the WTO functions has been vividly described
by Joseph Stiglitz, the winner of the Nobel Prize for Economics, 2001, in these
words®:

“The problem of lack of transparency affects each of the international
institutions, though in slightly different ways. At the WTO, the
negotiations that lead up to agreements are all done behind closed
doors, making it difficult—until itis too late —to see the influence of
corporate and other special interests. The deliberations of the WTO
Panels that rule on whether there has been a violation of the WTO
agreements occur insecret. Itis perhaps not surprising that the trade
lawyers and ex-trade officials who often comprise such panels
pay...littleattentiontotheenvironment...”

‘Secrecy’ goes against our Public Policy and international jus cogens, as it
breeds corruption and furthers immorality, establishes an entente cordiale of
collusionandfraud,and rubsagainstthe grain ofanopensociety. Itisnotdifficult
toimaginewhythe power-wieldersprefer ‘secrecy’to ‘transparency’. Stiglitz has
brought outsome unassailable reasons for this practice with masterly precision:*

“Earlier, in my days at the Council of Economic Advisors, | had seen
and cometounderstand the strong forces that drove secrecy. Secrecy
allowsgovernmentofficialsthe kind of discretion thatthey would not
have if their actions were subject to public scrutiny. Secrecy not only
makes their life easy butallows special interests full sway. Secrecy also
serves to hide mistakes, whether innocent or not, whether the result
of a failure to think matters through or not. As it is sometimes put,
“Sunshineisthe strongest antiseptic.”

One winter morning, | was having my morning walk in the District Park
adjacentto myresidenceatSaritaVihar in New Delhi. My wife, Veena, was with
me. We saw two dogs running, one about two furlongs behind the other. The first
one had a piece of meatin its mouth, a part inside its jaw but most part dangling
outside. We saw that it ran inside abush, and came out soon to counter the other
rushingtoinvadethe placewhereithad hiddenitswealth. Itillustrated what the
idiom ‘dog inthe manger’ isknown to suggest. They quarreled, fought tooth and
nail till the guard of the garden showered hislathi on them to drive them away.
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We satonthewooden benchtorelax. Itso happened that we saw two catscoming
out of that bush: both happy and jovial licking each other with lust. They must
have had their feastinside the bush, and now were out on their romanticerrands.
My wife put her gloss on what had happened. This is how the demonic persons,
driven by greed, amass wealth, and hide that from others; but, in the end, go
empty handed, perhapswithsilentagony intheir heart. Whenever I reflectonthe
‘secrecy jurisdictions’, and the ways of the greedy capitalists of our brave new
world of the neoliberal ideas and strategies, my wife’s that gloss on that event
alwayscomestomind. My mind goesto theMahabharatawhichtellsushowitwas
adogthathadguidedandescorted King Yudhisthirato heaven. | feelamused that
her gloss has given me some understanding of why and how the structure of
deception works enabling the Rogue Finance to dance casting its spell over the
world, and also on the cyberspace.

(b) Conrad’sHeart of Darkness and the world we see

Before | move ahead to touch other aspects of the matter, permitmetoindulge
inashortaside. My mind goes back sixty yearswhen | had read Joseph Conrad’s
Heart of Darkness (1899). | was deeply touched by his stress ‘on the numberless
varieties of sufferings’ butwhat makes merecall thisnovellais ‘the three types of
Darkness’ that ruled the terra incognita that the central Africa was during the
nineteenth century whenthe European imperialists scrambled there for territo-
rial gains. They had swooped down as the hordes of vultures on the tiny birds in
the human shapes. The hero of the novella, Marlow, found the region dark, but
darker still was the mind of the European looters and exploiters of those ‘black
shadows of disease and starvation’, called the natives. But when those luckless
persons found themselves in the jaws of darkness, they felt their all hopes had
gone; and they found themselves dragged towards the sucking crater capable of
providing the only honourable exit from life. The darkness of the region, the
darkness of the exploiters’ hard heart, and the darkness that the loss of way and
hope had generated for the victims, constitute the subject-matter of Heart of
Darkness. Notevensome glowwormsweretheretobe seen. Whatthisnovellatells
uswas perceptively noticed by Owen Knowles in his ‘Introduction’ to that book.
He quotes a few suggestive words in which Conrad painted what was the worst
in Kurtz. He says:

“Where some nations tended high-mindedly to regard overseas ex-
pansionasan organicextension of their destiny,Heart of Darkness can
suggestapowerfully alternative vision: ofimperialismasahistorical
deformation, whose working out involves an inevitable principle of
degeneration. Central to this version is the presentation of Kurtz....
imaged as a grimacing open mouth, giving him ‘aweirdly voracious
aspect, as though he had wanted to swallow all the air, all the earth,
all the men before him.””

I believe darkness has no existence: it exists only because light has gone. The
need is to put on the light: and the problem stands solved. At the heart of the
matter, tosayinphilosophical idioms, | do seeanapocalypticexistential symbol-
ism of decay and destruction.
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Dear reader, excuse me for this aside. T. S. Eliot, in his ‘The Hollow Man’,
guotesasitsepigramaline fromHeart of Darkness: ‘Mistah Kurtz—hedead’. Eliot
goes to state the precise problem that awaits solution:

Between the idea
And the reality
Between the motion
And the act
Falls the Shadow

Itistime for ustowork so that this ‘shadow’ melts. But the point to ponder is:
how can the shadow melt? Many minds can conceive of divergentanswers. One
Igotin‘ Lamia’,afamouspoem by Keats. | read thatasan undergraduate student.
In Keats’sLamia, the serpent, masqueraded as the mostbeauteousgirl, Lamia; but
could not stand the critical gaze of Apollonius® that unwove the rainbow of her
fraudulentromance. With Lamiathusexposed, her lover Lyciusdiesofgrief. We
would agree with Keats, who expressed himself through a rhetorical question:
‘Donotallcharmsflyatthe meretouch of cold philosophy?’ Her fraud isexposed,
butherlover’sbrokenrainbow, and hisultimate death, saddenevery reader. But
in human affairs, the cardinal principle for our guidance is what Lord Denning
said: ‘Fraud unravelseverything.’® When we think about the Realm of Darkness,
and the Instruments of Darkness triumphant in our times, we feel the need for
some institution to play Apollonius so that the structure of deception can melt.

(c) A Short profile of how Kurtzand Comus operate in the present-day
neoliberal globaleconomicarchitecture:someillustrations
fromthe Indianobservation-post

Thetax havens, orsecrecy jurisdictions, were utilized first for tax-avoidance,
or tax-mitigation, or tax-negation, but soon they came to be used for other illicit
purposes; (i) to amass gains of crimes outside the gaze of the home country; (ii)
to use such places as sanctuaries to escape from the reach of the creditors; (iii) to
treatthemasthe Alsatiafor the delight of the criminals; (iv) to providelicitand/
orillicitcommercial services for corporate management and ignoble tax-plan-
ning causing wrongful gains to some, and wrongful loss to others; and (v) to
facilitate money laundering and roundtripping. They seemto resemble Kurtz of
Heart of Darkness; and go close to Comus, the Fraudster, about whom | have
writtenin Chapter23.

Itis commonly shared concern that a lot of money is being generated by the
most unscrupulous methods, through bribery, receipt of kick-backs, drug-traf-
ficking, insider trading, embezzlement,computer fraud, ‘underinvoicing’, ‘over
invoicing’ etc. History of economics hasamply shownthattheeconomic fraudsters
have infiniteinventiveness. Those who earnthisway, try firstto park their gains
in places where the risk of detection, seizure and confiscation is either non-
existent or minimal. The tax havens are considered the safe places to park such
tainted wealth. Through companies floated in tax havens, ill-gotten money can
be effectively laundered, and money broughtinto the normal economicchannels.
Many of the tax havens spread red carpet to welcome them. They ensure legal
systems under which such pursuits are carried on without any risk of being
subjected to scrutiny. The other day we got news on the TV that a most widely
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known terrorist possessed vast wealth in Caribbean islandsand at several other
places many of them well known as grossly non-co-operative ‘tax havens’ or
‘secrecy jurisdictions’. Such wealth is used to finance terrorism. If a dreaded
terrorist decides to transfer resources to India from Monaco or the Bahamas, or
Luxemburg, or some of the islands in the Caribbean Sea, or the English Channel
or some dot-like country in Micronesia or Polynesia, he would adopt a simple
strategy. Hewould instruct hisinvestment manager tostructure some device for
transferring resources into the target country. By way of illustration, he might
float a subsidiary company, or aconduit company, in Mauritius for transacting
on the Indian Stock Exchange. What makes a tax haven most inviting is its legal
and administrative commitmentto provide to the operators effective secrecy for
hiding the nature of transactions, the personsbehind the show, and the beneficial
ownership ofthe gainsand wealth. Floating aconduitcompany in Mauritiusisan
easy affair. Suchcompaniesare so ‘ring fenced’ asnotto generate adverse effects
on the domestic transactions; but they enjoy all the facilities to maraud the
revenue of other countries. India has become over these years an obvious and
immediate target. IfaLuxemburg Company earnscapital gainsin India, itwould
be taxed in India as an ordinary non-resident as there is no double taxation
avoidance agreement between these two countries.”™ If that company sets up
subsidiaries intax havens, like Mauritius, the subsidiaries become incorporated
companies in Mauritius, and so entitled to access benefits available under the
Indo-Mauritius DTAC. If such companies earn capital gains in India, they
successfully avoid paying tax on capital gains in India as under the Indo-
Mauritius DTAC the capital gains of the Mauritian residents are notchargeable
totaxinIndia. They escape paying capital gainsin Mauritiusalsoasthatcountry
doesnotlevytaxoncapital gains. Thussailing under false colours becomes most
inviting for the tax dodgersasthey canwrongfully gainadvantages of abilateral
treaty to which they are neither parties nor beneficiaries.

(d) The Story of Maharaja Parikshit as narrated in the Mahabharata

Whenever | think of the persons stashing their wealth at secret places to
escape the netofJustice, the story of Maharaja Parikshitcomesto my mind. | had
heard that from my mother. The Mahabharatatells us that King Parikshit, fatigued
and exhausted, reached a Rishi’sashramin adense forest. As the Rishiwas in his
meditation, he couldn’t welcome the King. Even the ablest persons have some
moments of weakness. Parikshit was so angry that he threw on the Rishi’s head
adeadsnake, and leftthe place. Itsohappened thatthe Rishi’ssoncamethere,and
was furiousatthe insultdone to his father. On knowing who had committed that
indiscretion, he cursed the King to die of snakebite on the seventh day. When the
King came to know about the curse, he was sad. The Mahabharata tells us that the
King established a high security zone for his security, and made a strategic
planningsothatnone couldintrudeintohis palace constructed atthetop ofahigh

*That was the position when the Assessment Order had been passed by some Mumbai income-tax
authorities that triggered the PIL which is the subject-matter of Chapter 23 of this Memoir. ‘Agreement
and the Protocol between the Government of Republic of India and the Government of the Grand
Duchy of Luxembourg for the avoidance of double taxation and the prevention of fiscal evasion with
respect to taxes on income and on capital’ was signed in 2008, and was notified 2009, and was made
operative 1st April 2010.
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pillar. The zone and the building were put under security forces for maximum
vigilance. Everything that wentinside the palace was screened fully. All sorts of
medicines had been gathered there to take care ofany emergency situation. Many
distinguished doctorswere putonduty. Itwasawhollyafoolproofarrangement.
But on the seventh day, a snake (called Takshaka) evaded all vigilance, pierced
throughall secrecy. It reached near the King hidden inside atiny fruit. When the
Kingtried to eatthe fruit, the snake emerged to bite the King. The great King was
bitten, and he died. All his efforts at securing himself, failed.

I have got a suggestion to make to them who would surely not listen to me.
Unsolicited suggestions are seldom heard. Why amass wealth at any of 700
islands in the Caribbean, or in the vaults of the Swiss banks? There are many
reasons why you shouldn’t do such things. First, you will be rated the worst
amongst the thieves as those who thieve and keep the proceeds in their country
would be rated better because the stolen and ill-gotten wealth would remain in
the country: if notin the Consolidated Fund of the nation, it would be with those
who would come within the reach of ‘We, the People’. Secondly, you would rue
someday at your foolishness by illustrating the old adage: fool and hismoney are
soon parted. Such islands might someday go inside the seas on account of rising
sea levels, or might stand dead under the kiss of some dreadful Tsunami. The
secret numbers of the foreign bank accounts might get lost by acts of men or acts
of God. The ‘Swimming City’, about which | have written in Chapter 25, might
find eternal repose at the sea-bed with all its parts gone apart. | need notgoona
speculationspreeasthatisthe privilege of the Rogue Finance. But I putone more
guestion: Are these gentlemen rushing to such destinations as the man had
rushed from the safe place to the place where Death awaited him in Somerset
Maugham’s shortestshortstory ‘The Appointmentin Samara’? Let none create
that despicable situation in which the beggars will curse the billionaires for
havingstolen from their bowls by depreciating the value of their petty coins, and
making their miserable existence more miserable on account of the rise in the
prices of goods without which they cannot survive.

(e) The global state system: classical state systemyielded to the
‘neoliberal’ State system

Fisher aptly said that for many generations the public law of Europe was
settled through the terms of the Peace of Westphalia (1648)® recognizing the
principlesof ‘territorial sovereignty of states’, and ‘equalityinterse the States’. But
things happened, as they are always made to happen in international politics; a
wide hiatus set in between the precepts and practice amongst the states. The
Concertof Europe, set up after the Congress of Vienna (1815), continued to lead
the Eurocentricworld politicsalmost till World War 1 (1914), nay, itcontinued, at
its basics, till the global lunacy expressed itselfin World War Il posing challeng-
ing problems for creative responses from the statesmen. E. Lipson observed: “In
the nineteenth century the destinies of Europe were in the hands of five or six
States, which arrogated tothemselvesapreponderantinfluenceinall matters of
general concern”.® The equality of the sovereign states could not work in the
world where the states were grossly unequal because of their gross differencesin
wealthand power:inshort, intheir capacity to shape theRealpolitik. Thisbrought
about a dichotomy between political sovereignty and legal sovereignty of the
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international actors. The post-World War I has borne an analogous pattern. The
USA became mostdominant. ‘“The Big Business’, represented by the corporations,
mainly MNCs (Multinational corporations) and TNCs (Transnational corpora-
tion), called the shots. It may not be far from truth if we say that the political
sovereignty hasyielded, ineffect, place tothe corporate sovereignty, establishing
what we can call ‘corporateimperium’.

Butthisisanoutcome ofaradical changesintheinternational ‘states system’
brought about by the changes so aggressively manifest after World War I1. Prof.
Sol Picciotto has insightfully observed:

“The emergence of “offshore’ statehood acted as a catalyst for the
undermining of the classic liberal international system, which was
reinstated withinaframework of multilateral institutionsafter 1945.
“Offshore’ statehood was created by international investors (espe-
cially TNCs) and their advisers, responding to and exploiting the
elasticscope of state sovereignty based on regulatory jurisdictionand
legalfictions of residence and incorporation.”*°,
Prof. Picciotto explains what led to the changes after 1945 thus:

“The phenomenon of ‘offshore’ statehood has been an important
catalystinthetransformation of the international system. By provid-
ing a channel for routing global flows through the use of artificial
personsand transactions, ‘offshore’ has helped to dislocate the inter-
national state system, and induce its substantial reconstruction. Any
project for the reconstruction of the public sphere must begin from a
fuller understanding of the ways in which statehood has been trans-
formed thanis provided by most discussions of the state. Commonly
‘the state’ is reified and personified, which makes it hard to under-
stand statehood asaway of organizingsociety, aset of social relation-
ships involving specific, historically-developed institutional forms
and cultural practices.”

I am in agreement with Prof. Picciotto that statehood is only a way of
organizingsociety, asetofsocial relationships. History has shown how the post-
1945 political societieshave beenorganized onideas starkly different fromthose
inthe Westphalian states system. Philip G. Cerny is only partly correctin saying
thatthe present-day ‘“global governance”...continuesto reston a Westphalian
bargain’, though he iswholly rightin pointing outthat we have not succeeded in
building up ‘an authoritative, effectively supranational superstructure’* We
may call what has emerged as the ‘post-modern’ states system. The observation
ofJudge Manfred Lachsofthe ICJin Inthe North Sea Continental Shelf Case? isvery
relevant:

“Whenever law is confronted with facts of nature or technology, its
solution mustrely on criteriaderived from them. For law is intended
to resolve problems posed by such facts and it is herein that the link
between law and the realities of life is manifest. It is not legal theory
which provides answers to such problems; all it does is to select and
adapt the one which best serves its purposes, and integrate it within
the framework of law.”

The post-modernist states system has been choreographed on neoliberal
assumptions in order to facilitate the global agenda of extractive capitalism. It
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becomesdifficulttoevaluate theimportance of ‘democracy’, ‘social justice’,and
‘public welfare’ in such states. Their PR industries subject us to deceptive logic
and insincere words through high pressure propaganda conducted by hired
intellectuals and institutions. They say that the world is getting ‘globalised’ but
we find mind-boggling divisions between the haves and have-nots; they say we
have a global fraternity, but we find how even the billionaires are stealing from
the beggars’ bowl.

They say that the ‘government’ has gone yielding place to ‘governance’. Dr.
Picciottodefines “governance” thus:

“At the same time, the term ‘governance’ is also used to signify the
provision of public order, protection of private property, but not
necessarily liberal democracy, to required global standards by coun-
tries, especially in eastern Europe and Africa, as a condition of
political support and economic investment from the West.’*®

To my mind, ‘governance’, so understood, means a system which protects
property,and enhancesthe neoliberal agendawhich rejects both ‘democracy’ (as
we read thisconceptwithinthe meaning of our Constitution), and ‘social justice’.
Outrightrejectionof ‘democracy’ isnotmade asthey fear that that course would
bring about a revolution in many countries.

Theclassical Indiahad organized our complex society asarashtrainwhichall
the power-wielders were subject to Dharma. The Islamic society believesin Pan-
Islamic valueswith sovereign power resting only with Allah. Onthe other hand,
the states systems in the West have always been to protect dominant social and
economicinterests. The way the Western states system hasevolved isaccurately
described by Bertrand Russell:

“Glorification of the State begins, so far as modern times are con-
cerned, with the Reformation. In Roman Empire, the Emperor was
deified, and the State thereby acquired a sacred character; but the
philosophers of the Middle Ages, with few exceptions, were ecclesi-
astics, and therefore put the Church above the State. Luther, finding
supportin Protestant princes, began the opposite practice; the Lutherian
Church, on the whole, was Erastian. Hobbes, who was politically a
Protestant, developed the doctrine of the supremacy of the State, and
Spinoza, on the whole, agreed with him. Rousseau, as we have seen,
thought the State should not tolerate other political organizations.
Hegel was vehemently Protestant, of the Lutheran section; the Prus-
sian State was an Erastian absolute monarchy. These reasons would
make one expect to find the State highly valued by Hegel. But, even so,
he goes to the lengths which are astonishing.”**

The history of the Westshows one pointclearly: the states have functioned to
protectand promote economic interests of the dominant class.

Thefactors, whichaltered the ‘global states system’, can be briefly stated thus:

(a) Eventillthe 19th century we had on our planet many areas on land andin
the oceans which wereterraincognita (unknown land) andmare incognitum
(unknown sea ). Many areas before the intrusion of the colonial powers,
were without human habitation, or were under the occupation of exiles,
pirates, looters, criminals and nomadic tribes. But they were soon trapped
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under the imperial authority of the dominant European powers. With the
decline of colonial powers, and their adoption ofthe alternate strategies for
maintaining control over those areas, they were turned into tiny states,
dependencies, overseas dependencies, de facto recognised and specified
territories.®

The development of science and technology in the second half of the last
century helped peopleto getaccesstoall the areas on the globe. Thousands
ofislandsinthe Pacific, the Indian Ocean, and the Caribbean becameeasily
accessible; and convenient network was established on our planet and in
thecyberspace. Most of these placeswere suitable for hiding things. And by
manipulating the elastic concepts of ‘territorial sovereignty’, ‘residence’
and ‘incorporation’, many of them turned themselves into effective and
inviting centres for fast growing international finance. | had occasions to
witness how this game was being played. Something about that | have
mentioned in Chapter 23; and something more worrisome would be
mentioned in Chapter 29 of this Memoir.

Such exclusive and remote areas were found most suitable for the opera-
tions as the offshore centres for finance. There the financial experts could
operate under legal regime tailor-made for them. In most situations the
arrangements showed the operation of the entete cordiale of fraud and
collusion between governmentsand corporations. They operated mostlyin
thevirtualworld. Theircomputers, by indulging inthe creation of illusion-
ary money, enabled the big capitalists to steal from the Poor’s petty
resources.’® This strange architecture of finance created illusory wealth
without creating much goods and services for people to live as human
beings.

Theinternational investors (especially TNCs), and theiradvisersexploited
“theelasticscope of state ‘sovereignty’ based on regulatoryjurisdictionand
legal fictions of ‘residence’ and ‘incorporation’’. The two aspects of ‘sover-
eignty’, internal and external, were creatively utilized to setup regimesin
thetaxhavens. ‘Internal sovereignty’ was utilized asajustificationtosetup
an opaque system inside the domestic sphere. The aspect of the ‘external
sovereignty’ was invoked to ward off foreign intrusion in the domestic
sovereign space. The grant of the Certificate of Residency by Mauritius, or
the grant ofCarte de Sejour by Monaco, was considered enoughto preclude
any investigation into the questions of residency of the entities, or the
beneficial ownership ofincome, orwealth. The MNCs float their subsidiar-
iesintegraltotheircorporatestructures. Whensuchcompaniesareincorpo-
rated under the laws of a country, they become ‘residents’ of that country.
We know that thousands of ‘shell’ companies were formed in tax havens.
We hear that thousands of such corporations pullulate only in the hip-
pocketsof certain professionals operating from the same building, perhaps
the same table without even tentacles outside that hole! It is suggestive to
mention that, when the Paris-based Financial Action Task Force subjected
the banking system of the Bahamas to a close scrutiny, in one go the
Bahamas, it is said, banned the “anonymous ownership of more than
100,000 international business companies registered in the country.”*®

415



THE REALM OF DARKNESS: THE TRIUMPH OF CORPORATOCRACY

(e) Mostof such centres were developed, in their early phase, by the wealthy

personsin Americaand Britain. Dr. Picciotto has noted this point when he
says:
“Itwas initially encouraged by the authorities in the main capitalist coun-
tries, withintolerated limits, for competitiveadvantage,and tomanage the
growing contradictions engendered by the commitments to liberalisation
under the Bretton Woods system.”

(f Even Mauritius was helped to develop as a tax haven by the interested
persons. mostly from India. Americaand the UK developed the numerous
tiny-totsin the Caribbean and the Pacific as tax havens or secrecy jurisdic-
tions for the purposes of the Big Business. The major western countriesand
their apex organization, OECD, reacted against the tax havens by taking
some steps to stop abuse through those jurisdictions and areas. As these
areascannotafford toannoy the great powers, they can take to their course
only to the extent tolerated by these powers. There are good reasons to
believe that the superrich and the MNCs of those countries are much
interested in promoting tax havens. So every effort is being made by them
and their professionals to let the tax havens have their way.

The Indian Position

India has yet not taken an effective step against any tax haven. Our country
has rather allowed the abuse to go on. | am painfully led to this view for several
reasons. | touch only a few of them here: (i) the noxious CBDT Circular of 2000,
discussed in Chapter 23 is still operative; (ii) the opportunity to denunciate the
Indo-Mauritius DTAC, onthe ground of the unilateral change brought about by
Mauritiusturningas atax haven, was nottaken by invoking the doctrine ofrebus
sicstantibus *; (iii) non-action even on the judicialcri de coeur of our Supreme Court,
in Azadi Bachao,against ‘treaty shopping’ (discussed in Chapter 23);and (iv) the
section 90 of the Income-tax Act, 1961, which grants power to enter into a tax
treaty, hasundergone several legislative changesintherecentyears, buttheseare
moreto helptheabuse of the route from thattax haventhanto preventthe abuse
of tax treaties. Besides, our Government has failed to see that no purpose would
be served by investigating ‘shelf’ companies which exist only on paper. We will
not be able to proceed against such ‘shelf companies’ or ‘shell companies’ even
under the international law of Nationality because no substantial nexus can be
said to exist between such companies and Mauritius.'® Besides, the real wealth
earned in their name, might have gone to some other country, at times after
passing through many intermediaries andfilters! Instead of taking effective steps
againstthesecretjurisdictions, the Income-tax Act of our country®® was amended
by the Finance Act, 2006 inserting section 90A in the Income-tax Act, 1961,
providing that “any specified association in India may enter into an agreement
with any specified association in the specified territory outside India and the
Central Government may, by notification in the Official Gazette, make such
provisions as may be necessary for adopting and implementing such
agreement”. The concept of “specified territory” is open-ended, and may even
include the micro-islands and mini-states the routes wherefrom can be conve-
niently used for maxi crimes, and massive tax evasion. The safeguard provided
in the law is a broken reed. Writing more about this, and that too with candour,
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isembarrassing, and cannot be done within the constraints of this Memoir. The
purpose of my observationisjustto plantthisapprehensioninyourmind. Itisfor
you to watch out!

PART II

THE INSTRUMENTS OF DARKNESS

......... Butitis strange
And oftentimes, to win us to our harm,
The instruments of darkness tell us truths
Win us with honest trifles, to betray’s
In deepest consequence.

— Shakespeare, Macbeth

(i) The post-World War Il scenario: the emergence of the corporateimperium

I have already mentioned that the United Statesemerged from World War 11
with astudied strategy to play an intrusive and overbearing (in effect, imperial)
role. ‘Fromtherole of “the elder brother” itworked ceaselessly to transform itself
asaglobaltrend-setter, arole model,and a protean creature’ turning into police,
magistrate, and judge rolled into one’. Writing on June 16, 1933 Pandit Nehru
wrote so perceptively on the role of the Big Business in the USA. He wrote:

“....the population of the United States was only 6 per cent of the
world’s population. The general standard wasthusvery high,and yet
itwas not as high as it might have been, for wealth was concentrated
in the hands of a few thousand millionaires and multimillionaires.
This “Big Business” ruled the country. They chose the President, they made
the laws, and often enough they broke the laws. There was tremendous
corruptioninthe Big Business, but American people did notmindsolongas
therewas general prosperity.” 2! (Italics supplied)

And this ‘Big Business’, which had ruled the country, Nehru wrote in 1933,
“wasfoundtobethoroughly corrupt, and confidenceinthe leadersof financeand
industry wasshaken.”?? ‘Corporation’ was created asacommercial vehicle, and
had best of times to grow in the USA. It emerged in the early 17th century as an
institution for international trade; but became an engine of imperialism.

I had written long back about the nature of ‘corporation’ under the telling
heading “A corporation cannot be an impervious coverlet of gross abuse”

‘A corporation is acreated juristic person for business purpose. Law ascribes
collective and limited liability to a group of persons conceived and contrived as
ajural entity not entitled to transgress the frontiers prescribed under jurispru-
dence.”*

Thehistory ofthe growth of the corporate power inthe USA shows thatwhen,
during the Civil War, the political institutions lacked vigilance and verve, the
corporations saw to it that the US Supreme Court considered them natural
personscapable ofenjoyingthe basicrightsgranted tothe humans. Underaseries
of decisions by the US Supreme Court, a ‘corporation’ was recognized as an
immortal jural construct, and also as an immortal biological person!. In Nike v.
Kasky (2003), a MNC claimed a Right to Lie as a right emanating from the First
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Amendmentofthe US Constitutionthat protected free speech, orwhatwascalled
“commercial speech”. Anexperthasaptly said: “Corporationscan easily become
the gruesome illustration of the propensity to feign.”

The way the corporations have been allowed to grow to rule the world,
reminds me of Gregor Mendel’shoney bees. “He (Gregor Mendel) made ahybrid
strain of bees which gave excellent honey; but alas, they were so ferocious that
they stung everybody for miles around and had to be destroyed.”# The ‘corpo-
rations’ had been created towork asgood vehicles foreconomicand commercial
management, but they acquired enormous amount of power to subject other
institutionstoservetheirinterest.

(ii) The nature of corporate consciousness in the world of the humans

A corporation evolved as a form of business organization in which public
interestwas greatly involved. It was not conceived asan impervious coverlet of
abuse for commercial purposes. Transparency is not excluded by “incorpora-
tion”. Itisamatter of public policy thatthe affairs of acompany should be under
publicgaze sothatthisform of ‘business organization’ isnot used for extraneous
purposes. But, as is evident from the realities in this era of the economic
globalization, every effort is being made to evade scrutiny of the ways of
‘corporations’: asthey havealotof skeletonsintheir cupboardswhich they want
to keep shrouded in secrecy.

Till 1960s, we perceived the corporations as mere vehicles for conducting
business of scale more efficiently and aggressively with longer lifespan, but with
restricted risk to the investors. The institution of ‘corporation’ was just one of
many human inventions to serve economic needs, but it was always considered
accountabletothe political institutions. Butin the United States the corporations
developedinadifferenttrajectory. With the growth of the big corporations, esp.
the MNCs, in the 1980s and 1990s, the ‘corporations’ came to be projected as
‘ethical beings’ with sensitive conscience, with heartthatbled for people and their
culture. The Business Schools were set up to propagate this philosophy; the
machinery of propaganda was set afoot to spread these notions. All that | have
seen and heard have convinced me that all the pleadings, that the corporations
have ‘ethics’ and that they are conscious of their moral responsibility, are justa
part of the structure of deception so assiduously built.

Ithappened firstinthe U.S. thatthe humansandthe corporations were placed
in the same genus: “legal persons”. In Santa Clara County v. Southern Pacific
Railroad (118 U.S. Reports 394 [1886]), the United States Supreme Courtconceded
to ‘company’a‘corporate personality’ within the Fourteenth Amendment ofthe
U.S. Constitution granting it the equal protection benefit. The gross individual-
ism, bordering on narcissism,andthe everincreasing craze for property, without
social restraints, constituted the cardinal principlesinthe American worldview
on commerce. The Indian and European courts treated corporations as ‘legal
persons’ but maintained many points of material distinctions between the
humansandsuchartificial structures. These courtsevinced their readinessto see
their inside to see if they promoted fraud, or went counter to public policy. But
after the onset of the neoliberal phase of the present-day Economic Globalization,
the American view is asserting itself aggressively through the impact of the
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WTO’scorporate culture. | believe, on good reasons, that certain decisions of our
Supreme Court bear the imprint of the neoliberal thought which treats the
corporate structure impregnable, and impervious even to the judicial gaze.

Theextenttowhichthe ‘corporations’ cangoinclaimingthe righttofreedom
canbeeasily imagined by considering that before the CaliforniaSupreme Court,
Nike Inc. claimed, in Nike vs. Kasky, a right to publish false and misleading
information, obviously for itscommercial purposes. In our country such grossly
atrocious claims have not been yet made before any court of law, but the trends
we see unfolding themselves even in our country show that day is not far when
that situation might come! We know that the Press, almost world over, is under
corporate control, and, thus, the most powerful instruments to shape public
opinion have come under overt or covert corporate control. One day, round the
clock, | observed the TV channels, and discovered that 90% of the commercial
advertisementscarried deceptive information,and gross liesthrough theirvisu-
als and sound bites.

Itisstrange that the distinction between the corporations and the humansiis
oftenignored. J. Brownoski aptly said in hisThe Ascentof Man (atp. 424): “Itis not
the business of science to inherit the earth, but to inherit the moral imagination:
because withoutthatmanand beliefsand science shallall perishtogether.” Inmy
considered viewthe ‘corporations’ are congenitally incompetentto “inherit the
moralimagination”. Bertrand Russell rightly said: “Ethics hasatwofold purpose:
first, to find a criterion by which to distinguish good and bad desires; second, by
means of praise and blame, to promote good desires and discourage such as are
bad.”? So he concluded that “Ethics is necessary because men’s desires conflict.”.
Every creative process involves right perception, right evaluation, right imple-
mentation, and right assessment of all that is done. Nowhere in the western
thought I foundideasso helpful inunderstanding how moralimagination works,
as intheBhagavad-Gita. Thereisafundamental difference between the decision-
making process of the corporations and of the ethical beings which we humans
are. A‘corporation’ isaninstrumentforwealth creation, avehicle forcommercial
pursuits. Only human beings possess souls which endow them with the faculty
of vivekathathelpsthem totake stepsfor the weal of others. Therightwaytojudge
the propriety of actionsistoevaluate theworthand propriety of such actions. The
state of mind of the actor isthe mostimportant. | have quoted in Chapter 20 of this
Memoir the words of ‘Dinkar’ inwhich he expresses Krishna’s instruction inthe
Bhagavad-Gita: &4 ¥ Fal-ggd HI 9L The corporations give weight to the
commercial consequences which foster Greed. They believe in pragmatism
which negates many of the fundamental assumptions of our “constitutional
socialism” that | have seen at the heart of our Constitution (Chapter 21).

(iii) A Corporation cannot be an impervious cover-let of gross abuse.

The great British Judge, Lord Denning, had said for all times and all lands
that : ‘Fraud unravels everything’? The court is, in effect, an instrument of
Justice (Dike ). In another well known British decision, Re R.G. Films Ltd, it was
aptly said: “Public policy may make it necessary to look at the realities behind the
corporatefacade....... Courtsarealwaysvigilantto preventfraud. Thus, they will
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not permit the evasion of statutory obligations”. The House of Lords, in Furniss
v. Dawson® ignored the existence of a tax haven company by circling out
transactions effected through it. The U.S Supreme Court, in Knetsch v. United
States?® evenwentto the extentof saying thatevenalegitimate corporation could
engage in transactions lacking in economic substance; and the transactions
between related legitimate corporations could be disregarded if justice
demanded that. Corporate personality, which incorporation brings about, is
designedtooperate only within permissible province. ‘Incorporation’ can never
be allowed to become a rogue’s charter. It cannot be allowed to become an
impervious coverlet for pursuing interests contrary to law, or public policy.
Where the line should be drawn isa matter for judicial statesmanship. InJohnsv.
Lipman® the Chancery Division granted specific performance holding that the
defendant company was a creature of the first defendant, a mask to avoid
recognition under the ‘eye of equity’. The expression ‘eye of equity’ is an
expanding and suggestive metaphor. ‘Transparency’ and the ‘eye of equity’ can
ensurejusticeinthis global world where opaqueness and lack of publicaccount-
ability are the most disturbing facts. The Multinational Corporations argue for
the recognition of their impregnable corporate shell so that how they really
operate is not subjected to aclose scrutiny. The tax havens, and those who sail in
the common boat, think that it is not for them to see whether certain companies
are managed by criminals, or whether they draw their fund from the tainted
earnings, or from unscrupulous sources.

Before the onset of the neoliberal Economic Globalisation, certain principles
had been judicially settled. These can be thus summarized:

(iy Thecourtshaverecognizedthat“fraud and collusionvitiate eventhe most
solemn proceedings in any civilized system of jurisprudence”.
(i) Judicialabhorrencetofraudissodeepthatthe courtsrecognize the taint of
fraud as a special defence even against a foreign judgment.
(iii) Fraud“isanextrinsic” collateral act.
(iv) Fraud vitiates not only the acts done in course of judicial proceedings but
also the acts done through the administrative process.
(v) Itisfairand justthat no one should take advantage of one’s wrong.
(vi) Ithasbeenheldthat“all fraudsaffecting the Crownand publicatlargeare
indictable as cheatsatcommon law”.
(vii) Frauds in public law and in private law differ in effect and operation
without ceasing to be species of the same genus of culpable wrong.

In Chapter 23, | have mentioned my surprise at our Supreme Court not
invoking the profound well-settled principle that the Judiciary must provide a
remedy againstall fraudsagainst publicinterests, of which ‘taxation’ isthe most
important. This principleissofundamental that many Civil Law countries have
developedthejudicial techniquetoundofraud by cracking the corporate shell to
seerealities operative inside the corporate structure. In France,fraud isfrustrated
by invoking the doctrine of the “ less principlesgeneraux du droit.” byConseil d’Etat.
The Netherlands Supreme Court (theHoge Raad), in 1986, applied, with impact,
the doctrine of fraus legis. A conduit company can be exposed by invoking this
doctrine. Fraus is a Latin expression which means ‘deceit’. Fraus legis means
“fraud on law”. In Roman law, it means, to quote from Black’s Law Dictionary:

420



THE REALM OF DARKNESS: THE TRIUMPH OF CORPORATOCRACY

“Evasion of the law; specif., doing something that is not expressly forbidden by
statute, but that the law does not want done.” This doctrine has been thus
explained:

“The doctrine offraus legis may apply if a chosen structure —though
legally different—producesthe sameresultsasanother structure pro-
vided by the tax legislation and if it can be proved that there are no
commercial reasonsforthis particular structure other thantaxavoid-
ance. Insuchacase the courtsmay disregard the artificial structureif
it conflicts with the purpose and the spirit of the law, and they might
look to the final result before passing judgment.”

The Netherlands Supreme Court (theHogeRaad) applied the doctrine offraus
legis,and called upon the subordinate courts to appraise the abuse of the double
taxation avoidance claim in this light. Analogous approach is evident in the
approaches of the German courts. Phillip Baker’s discussion of the Swiss ap-
proach leads to the following conclusions:

(a) Switzerland felt so strongly against ‘treaty shopping’ that a domestic
legislation wasframed.
(b) The Bundesgerichtadopted the civil law approach to defeatfraus legis

Phillip Baker discusses positionsinthe U.K.and the U.S.A.whereinthe Courts
have, in exercise of their normal jurisdiction of administering justice, never
appreciated ‘treaty shopping’.

After examining various cases on ‘lifting of the veil’, Gower’s Principles of
Modern Company Law? states.

“Where then does this leave “lifting of the veil”’? Well, considerably
more attenuated than some of us would wish. There seem to be three
circumstances only in which the courts can do so. These are:

(1) When the courtis construing a statute, contract or other docu-
ment;

(2) When the courtis satisfied that a company is a “mere fagade”
concealingthetruefacts;

(3) When it can be established that the company is an authorized
agent of its controllers or its members, corporate or human.”

And this Doctrine of Lifting Corporate Veil was recognized by our Supreme
Courtinanumber of decisions. Itisonly after the onset of this Neo-liberal phase,
thatthe Indian Supreme Courtadopted a hyper-technical view of the ‘corporate
personality’ in Azadi Bachao® , discussed in Chapter 23.So strong was the spell of
neo-liberal ideas that not only earlier decisions were overlooked, even the well-
known decision of the International Court of Justice was ignored. In the case
concerningtheBarcelonaTraction, Lightand Power Company Ltd®® the International
Court noticed “the profound transformations which have taken place in the
economic life of nations”; and, after discussing the circumstances in which this
doctrineisinvoked indomesticjurisdictions, stated thatthe process of lifting the
veil “is equally admissible to play a similar role in international law.”
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PART Il

Sowill I turn her virtue into pitch,
And out of her own goodness make the net
Thatshallenmeshthemall.

lago in Shakespeare, Othello

(i) Crafting the structures of deception

When the operative realities of a corporation cannot be seen by a public
agency discharging its public duty, the corporation becomes a structure of
deception. Before the onset of the present-day neoliberal phase, none could have
countenanced such frauds. | have already told you how thousands of such
structuresarefabricated inanumber ofjurisdictions onthe coffee tables of certain
professionals,and amassed intheir hip-pocketsto be sold on fee! If bribes cannot
be paid by the mainland corporations, these legal figments can be used to bribe
governments, bureaucrats and politicians so that the dramaofall illscan go on.
These generalizations that | have made are in the light of my study of the abuse
of the ‘tax haven routes’ that | made over years while conducting the Writ Petition
pertaining tothe abuse Indo-Mauritius Double Taxation Avoidance Agreement
(vide Chapter23).

Between Mauritiusand M/s XY Ltd., to which I have referred in Chapter 23,
thereisnofraud at work. Mauritius, as an independent member of the family of
nations, is free to set up its own financial architecture and legal regime most
conducive to the promotion of economic policies of the government there. But if
Mauritius knows that acompany is seeking incorporation under that country’s
laws without substantial economic presence there, it becomes the duty of that
government to know the character and purpose of the company sought to be
created. The government of Mauritius cannot plead ignorance of the objectives of
the offshore company. It was clearly evident that M/s XY Ltd. had been formed
asapartof designto avail of the benefit of ‘non-taxation of capital gains’ under
the Indo-Mauritius DTAC. It was unfair arrangement. The legal and unethical
infirmity in such arrangements has been succinctly broughtoutby anexpert® in
his Opinion. I guote from his Opinion:

“Letusassumethattwo stateshave entered intoabilateral beneficial
treaty securing certain benefits and advantages for their nationals
only. Thereisnoexpress or implied provision or suggestion to extend
the benefits arising out of such treaty to the nationals of third States.
In reality, the nationals of the third states pretending to be national
entities of one of the contracting states claim such benefits. Objections
are raised to such claims. If one of the Contracting States wants to
condone this apparentillegal or unethical practice, how should it go
about it. There are two courses open. One either the two states by
consentamend the terms of the treaty and provide for by an express
term in the treaty and then amend its laws, if the said amendments
havefinancialimplications affectingitsrevenues. Butifthe executive
withoutamendingthe laws giveaclarification of the provision ofthe
treaty and the law and by executive fiat condones the manifestly
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illegal practiceand doeswhatwas notinitially intended by the treaty,
it would certainly be a fraud on the Constitution and a colourable
exercise of power. This is clearly an attempt to do indirectly what it
could not do directly.”

(ii) “Lettherebelight”®

I have given you a silhouette of the Realm of Darkness wherein the Instru-
ments of Darkness rule the roost. It is not possible, within the constraints of this
Memoir, to examine comprehensively the possible remedies against what they
dotopromotetheirgreed. Yet, I thinkitappropriate tosubmitcertain suggestions
for consideration of my readers. To get rid of the Rule of Darkness, different
publicinstitutions can forge different strategies.

(i)

(i)

(iif)

(iv)

OurJudiciary, in exercise of its constitutional jurisdiction, is competent to
provide remedies against frauds resorted to by the instruments of Dark-
ness. (Vide Chapter 23 of thisMemoir under the sub-heading: ‘The domestic
judicial remedies against Fraud’, and also in this Chapter under the sub-
heading ‘A Corporation cannotbeanimperviouscover-letofgrossabuse’.)
Our Executive government should allow the statutory authorities to func-
tion effectively. Nothing should be done to subvert the system, nothing
should be done that hinders the performance of duties, or facilitates the
illicit operations (to the detriment to our country’s interest) from the
offshore and secrecy jurisdictions. The facts in Chapter 23 would amply
show how our government often forgets its duty to the nation.
Parliament must control the Executive’s treaty-making power, asthe Realm
of Darkness is being crafted by treaty-terms, and by putting self-serving
glossonsuchtreaties. Treaty provisionsare often used to giveaneconomic
interpretation on law and the Constitution: they call this method ‘new
constitutionalism’ or neo-constitutionalism. Itis said we follow the British
Parliamentary model. Then,why notdowhathasbeen doneinthe UK very
recently? In the UK the position now comes to this: “Parliament has a new
statutory role intheratification of treaties under the Part 2 of Constitutional
Reformsand Governance Act,2010% . Parliamentshould neither allow its
legislative field to get narrowed by the prior commitments done by the
Executivethroughthetreaties, norallowthe Executivetocreate ‘ faitaccompli
situations’to coerce Parliament’slegislative processtoimplementinterna-
tional obligations. The time has come, when it has become essential for the
survival of democracy, that our Parliament should control the Executive,
and provide itavisionto lead the nation, rather than to allow it to become
aninstitution easily shepherded fromthisto that for the weal of the MNC:s,
and other corporations.

The UNO should also consider what steps can be taken to respond to the
problems posed by the Realm of Darkness. It seems that it is time for the
UNO to reconsider its view of the sovereignty as this concept has been
massively misused by the irresponsible and failed states.®® Secondly, it
shouldrealize thatif the Realm of Darknessisallowed to operate, the Article
1 of the United Nations Convention against Corruption would become, in
most cases, futile. One of its purposes is to assist “in the prevention of and
fight against corruption, including in asset recovery.” But how can you
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recoverassetifitkeeps moving under stealth fromjurisdictionstojurisdic-
tions in the Realm of Darkness? | hope someday my suggestions, made in
Chapter 16 to set up the International Tax Authority, and taxation of all
international taxable events under international taxation regime, would
receive a serious consideration. If this happens, | would consider that the
firstsalutary outcome of ‘globalisation’. The revenue gathered by itcan be
used to run the United Nations, and also national and international assis-
tance programmes. | have discussed this aspect of the matter in Chapter 16.
If that happens we shall see ‘globalisation’ at work on the right track.
‘Globalisation’ should not be made a mere instrument of greed to access
global market.

PART IV

The Emergence of Corporatocracy, and the plight of Democracy

In Chapter 20, at p. 277, | mentioned a gem of thought that time can never make
stale:
“In1915Einsteinwroteto Lorentzin Holland “that menalways need
some idiotic fiction in the name of which they can face one another.
Onceitwasreligion, now itisthe State”. | would rather say: “Once it
wasreligion, thenitwas the national states” now itis the Market,Pax
Mercatus”.

I am driven to say thatPax Mercatus has succeeded in establishing the rule of
the corporations, by the corporations, and for the corporations: thusensuring the
emergence of what we call ‘Corporatocracy’ which an expert has perceptively
defined as“asystemofgovernmentthatservestheinterestof,and mayberunby,
corporations and involves ties between government and business.”* What has
caused terrible concern is the evident phenomenon that every stride towards
‘corporatocracy’ involves demaocratic retrogression, and shows increasing demo-
cratic deficit. Butbefore I reflecton this gruesome phenomenon, itisworthwhile
to point out certain political facts from the history of the West to show that the
‘corporatocracy’ hasemerged onaccountofcertain historical forcesfostered over
the course of history by the circumstances of times.

The scope of this Memoir does not permit me to presentagraphic account of
such trends, but a few points, which have struck me imporatant, can be stated
briefly. The relevant political facts of the Western history in the post Greco-
Roman phase can be pigeon-holed for an easy comprehension in the following
table:

The Phase Agenda for operation Effect

1. The Era of the Church Established supremacy Most assertive doctrine of

impeium that fostered and | over all earthly powers, the power of Church wasin

promoted capitalism with | and succeeded in the declaration by Pope

all the features endemic building up the Innocent 111 (1198-1216)

in capitalist system Mammon-worshipping who preached at his
capitalist structure with consecrationforall thekings
all the ills that go and lords : “See, |
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ThePhase

Agenda for operation

Effect

with exploitative and
extractive capitalism.

have this day set these over
the nations and over the
kingdoms, to pluck up and
break down, to destroy and
overthrow, to build and to
plant.”

2. The emergence of the
nation states in which

the economic realm and
the political realm

turned close in pursuit of
power and wealth:

a new phase in capitalism
was inaugurated. Over a
large period, the
gladiators of the economic
realms established
collaborative and
co-operative relationship
with the governments.
This collaboration led to
aggressive imperialism
and colonialism.

After the Renascence (the
15th to the 17th century)
and the Reformation (the
16th to the 17th century),
the nation states emerged
which established power,
replacing the Church
imperium, “in alliance

with rich merchants:

These two shared power in
different proportion in
different countries”*°

It created

circumstances when the
rich merchants became
part of aristocracy, and the
emerging mercantilist
economy grew to great
power and importance.

The ethos had two
pronounced features: (i) the
diminishing authority of the
Church, the increasing
authority of the ‘nation
states’, and (ii) the
increasing authority of
science and commerce
facilitating global
expansion.

3. The Subjugation of the
political realm by the
Economic Realm where
the corporations
dominated drawing on
their experience of the
earlier eras which had
taught them:

(i) that those who amass
wealth and power are
only a few, they cannot
successfully meet the
challenges of people’s
wrath; so the corporations
need government to
function for them both as
facilitators, and
protectors;

(ii) that even the mightiest
structures cannot survive
without people’s consent,
every effort is to be made
to acquire that through
pressure and persuasion,
stealth and craft. This led

The political realm
turned subservient to the
economic realm in which
facts have led to
situations thus captured
by an expert: “Clearly,
the reality of globalization
has outstripped the
ability of the world
population to understand
its implications and the
ability of governments to
cope with its
consequences. At the
same time, the ceding of
economic power to global
actors and international
institutions has
outstripped the
development of
appropriate global
political structures. As

a result, probably many
more years of public
confusion and unfocused

The real victor of the World
War Il was the United States.
The emergence of the USA
led to the emergence of the
power of the corporations
findingtheir greatestimpact
through the Washington
Consensus and the Bretton
Woods system, and then
through the institutions like
the IMF, World Bank, and,
later, the WTO.
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Corporatocracy with

It has emerged by hiring
intellectuals, by skilful
manipulation of political
power; by managing
media and the press to
become compliant; by
engaging the lobbyists;
and by establishing
powerful global centres
to promote the corporate

massive economic power.

Trojan Horse. The
technique of Deception
becomes the supreme
technique of management.

ThePhase Agenda for operation Effect
the enormous growth in protests can be expected
the PR industry, as the stable new global
advertisement world order takes shape.”
and propaganda. Geza Feketekuty in 2001
Encyclopaedia Britannica,
Book of the Year. p. 191.
4. The emergence of Its structure resembles the | Corporatocracy works

contrary to real democracy,
and principles of ‘social
justice’ and egalitarianism.
It helps create islands of
affluence wielding power,
and helps the emergence of
the enclaves of the
super-rich in their
cloud-castles we call their
Sone ki Lanka (please read
this story of Sone ki Lanka in
Chapter 25).

agenda; and by
promoting monochro-
matic culture of
consumerism.

The art and craft of propaganda have developed with the growth of the
corporate power. Corporate interests are being promoted at the cost of democ-
racy. Virgil, aclassical Roman poet, tells us about the device of the Trojan Horse,
whichwasadoptedtoallowthe Greek soldierstoenter thecity of Troy to destroy
it. Finding theenemy’scity impregnable, they constructed ahuge wooden Horse
in which some select fighters were concealed. One can say with a measure of
aptness that the MNCs are the Trojan Horses of our times, and the people are
being deceived to believe that they would bring about a better dawn someday
throughwhatthey call the ‘trickle-down effect’ of wealth creation forafew. Had
the ‘corporations’ been just powerful commercial vehicles, providing goodsand
servicesworld over underthe supervision and control of the political institutions,
without being subversive to our culture, | would have appreciated them as
importanthumaninnovationsofgreat utility.

The emergence of the global domination of ‘corporations’ has already pro-
duced powerful negative effectson ‘democracy’. Some of these can be thus stated:

(i) Thestructural model of ‘corporation’ has shaped even the structure of the
present-day demaocratic polity. We have seen the dichotomy between the
ownershipandthereal controlinthe present-day big corporations. Thereal
owners of corporations have lostcontrol over the managers of corporations,
who tend to function as if they are the real masters. The servants have
effected asuccessfulcoup d’étatagainsttheir masters! Prof. Galbraith hasnot
only noted this change, he has highlighted what effect this has produced on
the management of ‘democracy’ in our times. He says that “the sharehold-
ersnowadays have only nominal control over the company that, in theory,
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they own, and this has significant psychological consequences for democ-
racy.*
Thecapitalistsystems always rundown common people, and so, asamatter
of ineviable consequence, they distrust real ‘democracy’. Such systems
preferthe ‘technostructure’ to run the affairs of governance,and economic
management. The technocrats dislike decision-making by others; and they
are committed to the corporate agenda. They work for the Market, not for
the Constitution. They are guided by Adam Smith’s ‘Invisible Hand’, and
notbytheideal of ‘social justice’ mostdearto usasstated by ‘We, the People’
inour Constitution.
The ideal of people’s welfare has yielded place to the welfare of corpora-
tions. This has led to the change in the role of states. You go on Bharat
Darshan, and you would see lakhs and lakhs of ‘two-legged beasts of
burden’who “are not partofaresponsible modernizingelite, and therefore
have only asuperficial biological resemblance to the humanrace.”# Butthis
phenomenon can be witnessed all over the globe as it illustrates one of the
fundamental assumptions of the neoliberal economic management of the
market-ruled globalization of our day. The agenda is thus portrayed with
great insight and candour by Chomsky :
“In brief, itis necessary to ensure that those who own the country are
happy, or else all will suffer, for they control investment and deter-
mine whatis produced and distributed and what benefits will trickle
down to those who rent themselves to the owners when they can....
The bounds of political action are correspondingly limited. Once the
forms of capitalist democracy are in place, they remain very stable,
whatever suffering ensues —a fact that has long been understood by
the U.S. planners.”*
The unrestrained corporations of this triumphant corporateimperium have
worked not only for the spread of consumerism and hedonism, but they
have promoted a sub-culture in which ‘truth’ has become a casualty, and
dishonesty has become the supreme policy. lllusions are being crafted by
theso-calledintellectualsand experts. Eventhe so-called Free Pressisfound
terribly wanting when critically weighed.
‘Democracy’ becomes deceptive when citizenry lose conviction in the
valuesforwhich ‘democracy’ stands. Itbecomes deceptive ifitgeneratesthe
notionthatitaimsatthewelfare ofall, when, infact, itworks for the welfare
only of a few. Democracy never survives when ‘good faith’ is lost in the
managementofpublicaffairs. Itnever survivesasamere ‘hothouse plant’.
It needs for its success ‘character’ and love for the society’s cultural tradi-
tions. It never survives unless there is well-informed citizenry with high
sense of dignity. People do not exist merely to provide, through periodic
elections, a structure for power for some to ascend up to acquire public
power. The history of the world speaks it loudly that no society can remain
‘democratic’ifitscitizensbecomelily-livered and timoroussoulsin uphold-
ingmoral values,and maintaining vigilance. Ademocracy survivesonlytill
people have assertive and revolutionary fervour, and commitment to
public cause, and the administration is responsive and transparent: “Sun-
shineisthe strongest antiseptic”.
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\Y

The Problem of the Black Wealth stashed in Foreign Jurisdictions

If I am asked to pinpoint one single continuous pursuit of the Income-tax
Department from 1964, when | joined the IRS to this day, | would mention the
Department’s abiding concern: how to deal with the menace of ‘black money’.
But we have neither succeeded in stopping its generation, nor have we been
able to get back India’s wrongly acquired wealth stashed in various ‘secrecy’
jurisdictions in the world. | have already quoted what | consider to be the best
definition of ‘black money’ in Chapter 19. It is good that we see these days
various agencies and organizations of our country taking steps at different
levels against this evil. It is said that the tainted deposits in the Swiss banks
alone by Indians might exceed USD $1.4 trillion.** Our Government has shown
its inability to obtain information about such transactions as the treaty partner
has not been agreeable to pass on information as the provisions of the Avoid-
ance of Double Taxation Agreement between India and Switzerland are said to
stand in the way. Now we get that the Indo-Swiss Tax Treaty has been amended,
with effect from April 2011 facilitating the exchange of information in specific
cases of tax evasion. But it cannot be invoked to get information about the
transactions done before its commencement. Let us see how this operates, and
with what result. It is prudent to keep our fingers crossed.

In my considered view our failure to get back ‘black wealth’, stashed in the
foreign jurisdictions, is wholly on account of the lack of political will. The con-
straints of this Memoir do not permit me to examine this problem in detail. But
I would make certain suggestions for my reader’s consideration:

(i) The provisions of the Avoidance of Double taxation Agreement do not
applyinallcases. Its Article 1 definesthe Scope of the Agreementthus: ‘This
Agreement shall apply to persons who are residents of one or both of the
Contracting States’. The masqueraders cannot be allowed to access the
benefits under the Agreement. “Fraud unravels everything.”

(i)  Only ‘income’ can be the subject-matter of the said Agreement because
unlessitis‘income’ itcannotbe chargeable totax;and unless itcomeswithin
the province of the charging section of the Income-tax Act, the provisions of
the Agreement cannot be invoked. What isex facie not ‘income’ cannotcome
withinthe ambit of the Agreement. Such wealth stashed abroad might, on
all probability, be India’s ‘looted’, or stolen, wealth. The established
principles of common law and civil law jurisprudence justify the restitution
of suchwealthtothe rightful owner, India. The lawand equity demandthe
recovery to the State of the whole amount. Dr. T. B. Smith, the great jurist
of world fame, had observed in his Tagore Law Lecture (1978) (Property
Problemsin Salep. 104):

“Certainly to me it seems less objectionable that property which has
been subject of illegal dealing should be applied to the public good
through acquisition by the State than that a rogue should enjoy the
fruits of his obliquity.”
(iii) Itisasserted by our Government thatthe gatheringinformationrelatingto
transactionsunderscrutiny canbe doneeffectively ifthereisan Agreement
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for Exchange of Information with respect totaxes. Indiahasalready entered
into such treaties with some countries characteristically ‘tax havens’ and
‘secrecy jurisdictions’. But such Agreements are not likely to be effective.
The standardsthey prescribe are weak. Under their terms, the exchange of
information is not automatic; it is on “request” with a lot of ifs and buts
providingalotoflanesandby-lanestoevade obligations undertaken under
such Agreements.

(iv) Therightcourseistogoahead by taking actions under our domestic laws.
Our law should be amended to shift the burden of proof on the persons
being investigated because thingsareintheir knowledge. We all know how
in the Disputes Settlement Body of the WTO, the burden of proof is often
shifted to make inquiry effective .

(v) Allcivilized countries mustrealise that Fraud against Public Revenueisthe
cheating of the whole nation. It is an offence both under the common law
and civil law. It was argued in R. v. Hudson that the making of a false
statementtothe Revenue did notdisclose an offence knowntothe law. Lord
Goddard ClJ cited a passage from Hawkins’s Pleas of the Crown (1 Hawk PC
322):“....allfraudsaffectingthe Crownand publicatlargeareindictableas
cheatsatcommonlaw....’ (See[1956] 1 AIIER 814 at815,[1956] 2 QB 252 at
259). It is the duty of court to provide a remedy against such misdeeds
affecting the public interest in revenue. It is prudent not to forget what
Simonds said in the leading case of Collco Dealings LTD v. IRC*:

“Butlwould answer that neither comity nor rule of international law
can be invoked to prevent a sovereign state from taking steps to
protectitsownrevenue lawsfromgrossabuse or save itsowncitizens
from unjustdiscrimination in favour of foreigners.”

(vi) If we take the crimes against our nation seriously, we must subject the
suspectsto intensive investigations by obtaining all possible help from our
courts*. Besides, we can initiate steps in the foreign jurisdictions too. We
had seen how greatly responsive were the Swiss Courts on our complaints
inthe Bofors matter. In 1993, the Cantonal Courtof Geneva, and inthe same
year the Swiss Federal Court, on appeal, upheld India’s request as made
through the Letters Rogatory in the Bofors case. Fraud, conspiracy, and
deriving profits through criminal acts were considered crimes under the
Swiss law too. The Bofors investigation became futile because our Govern-
ment had no political will to take the mattersto their logical conclusion. In
the matter of recovering India’sblack money stashed in the Swiss banks, our
Government has behaved these days much worse than it had done then. It
should have taken its claim to the Swiss highest tribunal for us to know
what their courts say on the issues taking into account the domestic law of
the country, international public law, international jus cogens, and public
morality.

(vii) If our Government would have got political WILL, it could have put
diplomatic pressure onthe Swiss government pleading that the Principles
of Good Neighbourliness and good faith are now part of international

* Ellinger’s Modern Banking Law (4th ed.) [Oxford]: see on the nature of ‘secrecy duty’ of banks’ at
p. 166; and on foreign courts’ intervention, see 188-195.
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customary law. Switzerland must show respect to such principles by taking
effective actions against those who have looted our nation. This sort of
diplomatic pressure could work.

(viii) We should have thought about framing a law declaring the black wealth

(ix)

)
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stashed outside as the asset of the people of India. This could have put
pressure on the Swiss government to send that wealth back. It was a
situation in which our Government should have acted for our people by
playing the role of parens patriae. Asthe wealth must have gone out from
the economic matrix having nexus, remote or proximate, with India, India
can be considered competent to frame law under Article 245(2) of our
Constitution. It says: “No law framed by Parliament shall be deemed to be
invalid onthe ground thatitwould have extra-territorial operation.” One
canreasonably hope thatthe political morality of our globalised world, the
doctrineagainst unjustenrichment, the principles of the growingjus cogens
of good neighbourliness, would help us to persuade the foreign jurisdic-
tionsto frustrate the efforts of the crooks.

True, standard texts-books on publicinternational law say that State is not
competent to carry outinvestigations inaforeign country ifits purposeis“to
pursue and enforce its prerogativesrightssuchasitscriminal, administra-
tive orfiscal jurisdiction.” [to quote fromStudiesin International LawbyF. A.
Mannp.121(1973,Oxford)].Butitisalsosettled lawthat the foreign public
officials canconductinvestigation iftreaty-terms permit, or if permission
to do so is granted (see F.A. Mann, Studies in International Law). If a law is
passed, declaring illegally amassed wealth kept by the Indians abroad as
the property belonging to thiscountry, the courts of the foreign lands would
surely be helpful to us as they cannot ignore what justice demands. They
would appreciate that in this world of economic globalization, there are
two drivers which we can call the principles of ‘interdependence’ and
‘solidarity’. Besides, a measure of sound diplomatic effort, and constant
public pressure, would be needed for this agenda to be pursued success-
fully. It is only in situations like this that a government is judged. In a
situation of this sort, pressure is as good as persuasion. Law should also
conferonourgovernmentpowersto take stepstotrace and followthe track
of theill-gotten gains wherever they get diverted, or concealed. The task is
tough, butworth doing for the country. Itistime to recognize that the new
realities of this globalised world require creative response to the new
challenges. And this processis bound to subject publicinternational law to
undergo changes devising new standards and criteriaof judgment to deal
with novel situations, and the changing contexts.

International situations are more helpful these days for the legitimate
assertions to get back the money rightfully belonging to our nation. Inour
present-day globalised world, both the norms of international comity, and
the principles of good neighbourhood, require that no country should allow
itsland, or system, to be used, whether directly orindirectly, against the just
and legitimate interests of other countries. Besides, ademocratic polity is
duty-boundto protect people’swealth. The days of Leopold von Rilke, who
asserted the “primacy of foreign policy”, have gone yielding place to
justice-oriented international relations in which the interests of the com-
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mon people must not be jeopardised by invoking technicalities of interna-
tional relations. But our Government can play this role well only ifithas a
sound ‘political will’ to manipulate foreign policies creatively and dexter-
ously, and is capable to subject the recalcitrant state to reasonable persua-
sion and pressure by building international pressure, and by revealing
manifest strong will.

Prof. Arun Kumar is an acknowledged authority on ‘black money’. His book
on Black Money in India is an authoritative exposition of this complex subject. He
has, in hisarticle on ‘Bringing back what’s ours’, rightly suggested that ‘Govern-
ment agencies have to be proactive in ferreting out the names of those who hold
bank accounts abroad’. He has stated the problem we face with utmost preci-
sion and focus:

“There are two aspects of the black wealth held abroad. First, the
continued siphoning out of the funds from the country needs to be
stopped. Secondly, what has been taken out in the past needs to be
traced and brought back. For the former to happen, black income
generation in the country needs to be curbed. For the latter, Indians
in India who have taken their wealth out need to be brought to
book...” [published in the Hindu, March 14, 2012].

VI
| SEE ARAY OF LIGHT AT THE END OF THE TUNNEL

Nothing appears more surprising to those, who consider human affairs with
aphilosophical eye, than the easiness with which the many are governed by the
few; and the implicit submission, with which men resign their own sentiments
and passions to those of their rulers.

The ‘post-World War II’ history illustrates the worst conspiracy against
‘Democracy’. The factors which were fostered and promoted to hatch this were
briefly analysed in Chapter 24. Never hashuman history witnessed aconspiracy
against ‘democracy’ so subtle, so massive, so ruthless, and so deceptive as what
ourgeneration hasseen. World War Il destroyed Hiroshimaand Nagasaki under
the nuclear holocaust; World War Il also inaugurated the explosion of the
corporate powerwhich, ineffect, meansthetriumph of neo-capitalism. The post-
World War Il economic management was crafted by the U.S. and the British
interests. Undertheir pressure, and the corporate persuasion several multilateral
institutions (like the IMF, the World Bank, and later the WTO) were set up to
ensure the success of the corporate interests “ensuring their rights against the
intrusion of democratic governmentsand the people towhomthose governments
are accountable.” ¢ It is one of the remarkable facts that whilst the United
Nations, foundedin 1945, wentahead ontheold track ofinternational diplomacy,
the newly formed economic and commercial mega institutions adopted most
intrusive interventionthrough well-crafted opaque systemsinwhichthe devils
could comfortably go on quoting the scriptures. It is amazing to see how such
changes wrought the supremacy of the corporate institutions of the Economic
Realm over the international political institutions, besides casting a spell ether-
izing our domestic institutions.
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Thecorporate protagonistsorganized the structure ofcorporationsinthelight
of the principles governing the organization of the ancient Roman Empire, and
the R.C. Church. But what is important is that they improved their strategies
learning a lot from history. They worked to bring about the following seminal
changes having the effect of lessening people’s power, and increasing corporate
might of the capitalists mostly under the U.S. hegemony:

(@

(b)

they worked to setup an economic monolithic structure onthe model of the
Roman Empire and the R.C. Church so that global strategies could be
devised to promote the corporate power, and to create conditions of
servitude for the states cajoled and compelled to become client states to
promote and protect the corporate cause, thus vicariously advancing the
fortune of the super-rich, highnetworthindividualsand the so-called very
important political persons; and

they created conditions in the domestic spheres of the states in which,
despite the fact that political structure was provided by the people, the
polity worked for the benefit of corporations. When such conditions de-
velopinapolitical society, the State itselfbecomesa‘Sponsored’ institution
structured on the prototypical model provided by the imperialists of the
past.

I have discussed these in Chapter 24 of this Memoir. But they (the MNCs, and
the institutions working for them) innovated thereon in many important ways:

(i)
(i)

(ii)

(iv)
v)

they strove to search for the places wherefrom they could operate mostly
unseen, not easily exposed to the exercise of people’s power;

they worked toimpose amonochromatic consumerist culture onthe world
so that other systems of values slowly die, or are forgotten, so that the
society’sdominantsocio-cultural philosophy accepts corporate libertarian-
ism as the leading force;

theyfeltthatexpenditure on buying the academicinstitutions, intellectuals,
opinion-makers, pressand mediawould be much less than the expenditure
on the wars, the loss of human beings, and the devastating risks, that had
been incurred by the imperialists in the 19th century in the process of
building empires* to capture markets in the new lands, and in protecting
their imperium from the wrath of the oppressed peoples;

they considered itappropriate to create systemsin which all the resources,
nature-given or man-made, could be putto the service of the corporations;
they criticized Karl Marx, but found in his ideas something to serve their
interests in forging their corporate strategy:

(a) asMarxsaidthatthesocio-political institutions, and religio-cultural
moresare shaped and managed by the dominantinterests of theruling
class, the corporate interests, they believe could legitimately shape the
present worldview of all those who run polity and the systems of
governance; and for this

(b) thestates(andthe governments)should promotethe corporateagenda
(as they had done in promoting the interests of the mighty ‘property
owners’ in the various patches of history) of the West.

The corporate strategists have painted fascinating rainbow to make the
neoliberal paradigm acceptable by people. Through the twin methods of over-
extracting naturaland human resources, and the creation ofthe limitless virtual
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money, they have, itseems, provided ameasure of economic affluence tocertain
segmentsof people; buthavetrivialized democratic cultural valuesinnumerous
grosser and subtler ways.

But the real point is: what sort of society they are trying to create? Will this
society ever help common people to live life with a sense of dignity and cultural
creativity? Willitprovide ustheright frame forevolvingasademocratic society
conscious of ourcommitmentstowork forequality, fraternity and social justice?
Will it help us to preserve, enrich, and creatively advance our culture with
individual creativity inwhich moralimagination isnot stunted, and the feelings
of empathy are not lost? Will our values survive? Can ‘democracy’, as we
understand it, or as our Constitution conceives it, survive and grow in the
environment that is being created? Who has decided to bring about such
changes?....under what authority?....for whom?...by whom?....for what?.....and
with what foreseeable consequences for individuals, society and nation? My
rhetorical questions may sound to many of my friends mere effervescence ofan
old and spent-up man. To express myself well on this point, | would tell you a
story | had read long back:

In Dostoyevsky’s The Brothers Karamazov, the rich General lived ‘on hisestate
with its two thousand serfs, imagining himselfto be God’, and had ‘his hangers-
on and clowns’. He had ‘hundreds of hounds and just about as many kennel
attendants, all dressed in special livery and everyone of them mounted’.
Dostoyevsky does not tell us how many entertainers that creature had, and how
many he had acting as the ‘pleasure providers’, beauticians, image-makers,
advertisers, procurers,and go-getters. You can getanideaaboutthat sub-human
creature, ifyougothroughthe paragraph fromthe greatnovel that | have quoted
in Chapter 6 of this Memoir. Dostoyevsky also tells us how one Richard lived
under circumstances in which he enjoyed developing a “longing to eat the slops
giventothe pigsto fatten them up for the market”. Do you know what this great
food ‘slops’ was? ‘Slops’ isdefined ina dictionary to mean: ‘wet feed (especially
for pigs) consisting of mostly kitchen waste’. | think the General might have
needed at least 1000 men and women for his comforts. As we live in the society
of calculators, thereisnoharmiif | calculate certain somber figures to transmita
message that | would not be able to transmit merely by scribbling lines of words.
Think dear friends: how many humans one super-rich would need to help him
to live the way the General lived in The Brothers Karamazov ? If one super-rich
individual needs 1000 persons to work for his comforts, and to promote his
vanity, 10000 such super-rich creatureswould require 10000000 human beings!
Suchsuper-rich creaturestendto believe thatthey are the great benefactors of the
downtrodden. Their hired intellectuals, and managed institutions would write
tomes with graphics and statistics to prove that the problem of unemployment
stands solved, and the best days ahead are being designed for humanity. They
claim that all the ‘employable’ people would get employment, and none need
bother about the unemployable that must be left at the mercy of the market-
forces. It is the market’s ‘Invisible Hand’ that would decide which sections
amongst them are to be preserved and nursed to provide the work-force for the
oligarchy controlling the ‘Invisible Hand’, which sections to be tolerated as the
organ-farmsfor the corporate-farmersto reap super profits, which sections can
be used as commaodities (called res commercium), and which sections are wholly
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of no use: hence deserving elimination through devices which might include
making wombs barren through genetic engineering, or making such beings eat
chemically treated food to turnthem non-productive,and/or mentally retarded.

Whatsortofdemocraticsociety weare buildingwheninthiscountry, Bharat,
one can spend more than $ 1 billion on his house to be looked after by more than
700 ordinary mortals. What | have said is not an absurdity: it has already taken
place eveninour Mumbai, inour country withademocraticsocialist constitution
withan unmistakable signature tune of Justice, Liberty, Equality, and Fraternity
for ensuring dignity to all. What sort of society we are building where we allow
the mighty silhouettes straddle majestically in the Realm of Darkness which the
fraternity of crooks has created just because we trusted our watchers who failed
in keeping them under vigilance. Modern history would record a series of the
greatest betrayals of trust in different spheres, including the academic world. It
has become a shocking tale of the evasion of realities. We see around us the
insanity and delirium under which the blood-suckers are sucking our nation’s
resources: we see how the MNCs are sipping our blood from our hearts like the
proverbial vampires about which we have read only with suspended disbelief.

The outcome of the corporateimperiumwould be acorporate empire towhich
the peoples of the world must remain obedient. The global consortium of the
corporations would look after the corporate interests. Any global corporation,
whereverincorporated, would receive the protection by the consortium. Like the
Concert of Europe in the European political history, the corporate consortium
would work for the corporations. The structure of ‘government’ must remain
onlyto protectthe corporationsfrom people’swrath. We all know how Palmerston
justified his intervention to protect the commercial interests of Don Pacifico by
invoking the doctrine of the Roman Empire: civis Romanus sum (“l am aRoman
citizen”), by which an ancient Roman could proclaim his rights throughout the
empire® to get his native State’s protection. An MNC would need this sort of
protectioninevery land. We must note how this corporateimperiumwas brought
about: an expert has insightfully said* —

“The empire, unlike any other in the history of the world, has been
built primarily through economic manipulation, through cheating,
through fraud, through seducing people into our way of life, through
the economichitmen...”

And who is this ‘economic hit man’? Read John Perkins’s Confessions of an
Economic Hit Man(2004).

“Economic hitmen (EHMSs) are highly-paid professionals who cheat
countries around the globe out of trillions of dollars....funnel money
....into the coffers of huge corporations and the pockets of a few
wealthy families who control the planet’s natural resources. Their
toolsincluded fraudulentfinancial reports, rigged elections, payoffs,
extortion, sex,and murder. They play agameasoldasempire, butone
that has taken on new and terrifying dimensions during this time of
globalization” ®

434



THE REALM OF DARKNESS: THE TRIUMPH OF CORPORATOCRACY

When such situations occur, we tend to forget love for our land and culture,
in order to become the ‘corporate citizens’. The corporate imperium can be
established only when our culture is subverted. We know that socio-cultural
evolution and biological evolution follow distinct tracks. Whilst we cannot in-
fluence the process of biological evolution, the socio-cultural conditions can be
engineered through human efforts. The best way to subject nations to perpetual
servitude is to devise ways to destroy their culture, is to make them forget their
past.

When | reflect on the things moving in the Realm of Darkness, | feel some
Mephistopheles, mightier and more scheming than that in Marlowe or Goethe,
is at work. | do not have time, nor do you have the patience to read the subtle
scheming ways they operate in that Realm. | would mention an instance of how
things have been made to happen in this Realm. They had the uphill task: how
to succeed in modifying, or subverting, even the most basic features of our Con-
stitution which our experts call our Constitution’s ‘Basic Structure’? Before |
touch this point, I would mention that there is no ‘rule of international law [that]
requires the structure of a State to follow any particular pattern, as is evident
from the diversity of the forms of State found in the world to-day’ ( Ref. 51),
because the “existence of a state, as the legal organization of a community, is
determined by the state’s internal constitutional order.”(Ref. 52) Now | move to
our Constitution. Art 368 of our Constitution prescribes the procedure for the
amendment of the Constitution. Some of its provisions can be amended by our
Parliament in exercise of the constituent power, but some features are so sacro-
sanct that they cannot be amended at all. One of such features is the sovereign
independence of our Judiciary so that the Rule of Law is maintained. Now let us
see what our executive government has done acting under the pressure from
the MNCs and their imperial mentors. The Article XVI (4) of the WTO Charter
has the effect of making the WTO the highest legislative and judicial body. It
declares:

“Each member shall ensure the conformity of its laws, regulations
and administrative procedures with its obligations as provided in
the Annexed Agreements.”

Our Executive Government overrode our Constitution, administratively and
secretly, by signing the Uruguay Round Final Act that established the WTO.
What even our Parliament could not do in exercise of its constituent power, was
done by the Executive through its Treaty-Making Power! In effect, it comes to
this that even our Constitution exists at the pleasure of the corporate imperium!
The corporate imperium is, thus, trying to subvert our democratic process through
such treaty terms. Those, who work for promoting the corporate interests, are
accustomed to invoke the most undemocratic and obnoxious norms of interna-
tional law which subject even our legislature and courts to international obliga-
tions. (Ref. 53) It seems our unworthy generation has betrayed our worthy Con-
stitution. To accept this state of affairs is not only illegal and immoral, itis even
sinful.

I had begun this Chapter quoting from the celebrated Aparoksanubhuti by
Shankaracharya telling us that ‘darkness’ prevents us from knowing things as
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they are, and as they are being shaped. We all know that an opaque system is
enjoyed most by those who are guilty of corruptions. | have already quoted
Stiglitz telling us that he experienced, on his different assignments as an econo-
mist, how “Secrecy notonly makes their life easy but allows special interests full
sway”, and how he felt that “Sunshine is the strongest antiseptic.” Another
constant, dear to the ‘Instruments of Darkness’, whether ‘corporations’ or ‘gov-
ernments’, isthat they need dense ‘darkness’ to conceal their complicityinter se,
and to promote their strategies adopted. Not only areas on the earth and the
cyberspace have been turned into theatres of operations, they have even set up
theirstrange barnsforgarnering theirill-gotten and extractive wealth by invent-
ing numerous ways. They have enjoyed the emergence of modern technology
that can remorselessly milk the resources of the earth and our environment
unmindful of the consequences of their greedy acts on our future generations,
and our eco-systems. Such a system of adecaying morality is grossly indifferent
tointer-generational equity. The effect of all these hasworked terribly againstour
‘democratic polity’ which is the best amongst the forms of polity yet known or
invented. The most morbid effect on ‘democracy’ ensues from the facts which
show how collusion and fraud work evading our vigilance. Thisisthe inevitable
outcomewhenthereemergesaclear unholyalliance between the vested interests
andthe governments. How can ‘democracy’ survive if the governmentisseento
have become, to say in the well-known legal idiom, particeps criminis (anacces-
sory to acrime).

Inmy considered view, thisworld, that the ‘Instruments of Darkness’ are out
to build after their own image, would surely drag humanity to wars more
horrendousthanyetseen in human history, also because they would be fought by
the corporate robots in which civilians and armed forces would perish in ways
beyond comprehension. | have already tried to prick the illusion being fostered
these days that the economic globalization is a sufficient guarantee against a
majorwar. | have touched this pointin Chapter 24 of this Memoir. Allwarsinthe
history of the West had as their prime-mover : GREED. The corporate world is
clearlymostgreedy. | have mentioned how atthe end ofthe 19th century Allfred
Russel Wallace judged the century as showing the “exponential growth of
technology matched by the stagnant morality” and, also how at the end of the
20th century Stephen Jay Gould cast his verdict on the century just gone fully
endorsing Wallace’s comment. The trends of the times | see in this 21 century,
make me sad with the idea that after nine more decades, those of us who would
remain alive, and in right senses, would write below the verdict of Wallace and
Gould: “We agree”. But | have a wish: if our Destiny proves my foreboding
wrong, my spirit would be most happy wherever that be.

Before I end this Chapter | would draw attention to the triplet of ideas which
my reflections have led me to accept as fundamental in our socio-cultural
thoughtsagainstwhich neither politics cango, noreconomicscanstrive, nor the
corporations can ever succeed. These are briefly touched thus :

(i) ItwouldbeafollytotreatIndiajustasanordinary unitinthe global ‘states
system’ as we understand it from the standard texts of Political Science. In
India, lifeisorganized under our cultural mores because Indiaisnotamere
political formation butisanorganic cultural formation that we call arashtra
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for which | find no synonym, no word with similar meaning, in any of the
European languages. It is reflected even in our perception of the role of
governmentwhichisnomore thananimportantcomponentinthe formal
political structure. Government’s role in our society has always been
limited. The history of Indiashows that in most phases of history, ‘govern-
ments’, as the Western thinkers understand, have just been optional. Our
civilizationdeveloped normsofgood livingand socialinteractionsthrough
culturaland religiousnormsand mores. Evenwhen powerful governments
ruled they never thought of transgressing religio-cultural norms. Even in
our present-day secular society, such norms get focused and expressed in
the idea of social justice at the heart of our Constitution. So, | would advise
the corporate thinkers that in developing their strategies of enslaving
governments to their ways, they must not forget what differentiates India
fromaMadeira, or aMauritius, or the Bahamas, or the United Kingdom, or
even the United States. | would request the Business Schools to teach the
corporateworld the fallacy of similitude which I have discussed in Chapter
23 (Reference No. 34).

Another fundamental constantin our oriental society, the Hindus, and the
Muslims, is the ultimate sovereignty of certain values in our cultural
consciousness. We consider them ensuing from Dharma, and the Muslims
consider them to constitute the very Grundnorm that is enshrined in the
principle that ‘the legal sovereignty over the entire universe belongs to
Almighty Allah alone, and the authority exercisable by the people within
thelimits prescribed by Himissacred trust.” InEngland. “in the contempla-
tion of the law the Sovereign is always present in the court...,”* and the
SovereignisGod’svice-regenttoconducttemporal matters. Marx considers
his Dialectical Materialism playing the role of God in his eschatology. The
neoliberal economists consider ‘the Invisible Hand’, perceived and ex-
pounded bestby Adam Smith® in hisThe WealthofNations,asthesovereign
controlling force inthe world thatthe Market creates, fosters, protects, and
if need be, destroys. We do not consider these ideas acceptable.

Our oriental societies have developed aworldview inwhich HOPE cannot
ever perish. So long the Bhagavad-Gita and the Qur’anare not forgotten by
us, we know our supreme duties to ourselves and humanity. We are
optimists. Krishna had said in Bhagavad-Gita:

721 7] g e Terteeta R
ACATHYHE e YoeH

These ideas are accepted not only in the Hindu and the Islamic societies, but
evenunder theworldview of Chinaand Japan aseven they shared substantially
the commonly shared oriental worldview. This commonly shared principle is
illustrated by our comprehension of our ‘duties’. If you want to study this
distinguishing feature of the oriental worldview, please study Ruth Benedict’s
The Chrysanthemum and the Sword: Patterns of Japanese Culture (1946). It was the
faith in these ideas that had sustained our freedom-fighters, and would sustain
usthroughall the storms we see advancing towards us with shocking ferocity. It
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is this conviction which had led Jayaprakash Narayan to make his call to the
nation against the Emergency by reciting in the huge gathering at the Ramlila
Ground, Delhi. He quoted animmortal line from the great poetry of Rashtrakavi
Ramdhari Singh ‘Dinkar’:Singhasan Khaali Karo Ke Janata Aaati Hai. | had the great
luck to hear him reciting the line that electrified the listeners into indomitable
verve. | was lucky to learnalot from this poet when | had studied, and taught, at
Muzaffarpur. We were all moved when he thundered:

T TG, HF Y H TER-AE A
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My Advice to the think-tanks working for the corporateimperium

When | reflect on what constitutes the subject-matter of this Chapter, my
mind wells up with a host of ideas which | cannot express under the constraints
of this Memoir. But before | end this Chapter, | intend to submita piece of advice
toall those crafting their trap toenmesh our democracy and smother ourvalues.
I would advise them to study our oriental culture to learn what is not taught in
the American or the British institutions.

Of all the lessons which military science imparts, the most important is to
understand the target well. Someone must tell those who lead the corporate
imperiumthatintheir strategy to pursue theirimperius goal, they mustknow the
countries and their people before they conspire against their interests. In World
War Il, Hitler had surrendered, but Japan went on carrying on war with
undiminising zeal. The U.S. strategists were driven to the point of desperation,
and decided to break Japan’s power using nuclear weapons. The purpose was to
make that country surrender. Before taking such steps, they studied the socio-
psychology and the cultural values of the Japanese people. They had feared that,
if the War went on inits normal track, Japan was not likely to surrender till their
lastman wasalive. They (mainly the U.S. War Office) commissioned “astudy of
the Japanese in order fully to understand what the nation was — and was not —
capableof, howitmightreactand behaveincertaincircumstances. (In particular,
of course — though no one was allowed to say this — the military authorities
wanted to know how Japan would behave when faced with an atomic bomb,
should one be prepared.”® One such a study had been conducted by Ruth
Benedict which was published as The Chrysanthemum and the Sword: Patterns of
Japanese Culture (1946). She highlighted with perspicacity the inherentcontradic-
tions in the character of the Japanese people”:

“both aggressive and unaggressive, both militaristic and aesthetic,
bothinsolentand polite, rigid and adaptable, submissive and resent-
ful of being pushed around, loyal and treacherous, brave and timid,
conservative and hospitable to new ways.”

They could die by the sword for a cause, but had the rich aesthetic sense to enjoy
the beauty of the chrysanthemum. Highlighting Benedict’s greatest contribution,
Peter Watson says:*®
“Her greatest contribution wasto identify Japanese life asasystem of
interlocking obligations, from which all else stemmed. In Japanese
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society, she found, there isastrict hierarchy of such obligations, each
with its associated way of behaving.Onisthe namefor the obligations
one receives from the world around — from the emperor, from one’s
parents, from one’s teacher, all contacts in the course of a lifetime.
These obligations impose on the individual a series of reciprocal
duties: chu is the duty to the emperor, ko to one’s parents —and these
are subsets of Gimu, debts that can only be repaid partially but for
which there is no time limit.”

Assessingthe bond that the Japanese had with their Emperor, the Americans
feltthatif the Emperor surrendered, and complied with the terms imposed, that
nation would accept whatever the Emperor did. | think it was this thinking that
led the U.S. to recognize the continuance of the Emperor.

Willthe neoliberals study the values and the mores of our oriental societies to
realize that these societies would never accept the triumph of darkness, rather
they would carry on theirdharmayuddha orjehad againstthe sinister operations of
the Instruments of Darkness.

PART VII

Conclusion
Inthe chorusin Sophocles’ Antigone, the greatancient Greek tragedian says:

“Many a wonder lives and moves,
but the wonder of all is MAN.”

F. W. Maitland wrote to Dicey: “the only direct utility of legal history (I say
nothing of its thrilling interest) lies in the lesson that each generation has an
enormous power of shaping itsown law” ® Thedirect utility of the history of Man
isthatwe learn fromour individual and collective experience. Creative stepsand
corrective stepsgotogether. Human intelligence and ingenuity created technol-
ogy and ‘corporations’ to further humanwelfare, notto promote Deception and
Greed. The time has come when the Sun must rise for the darkness to go; for the
structures of deception to melt.

Astory comesto mind: the story of Nisund’stwo sons, Sund and Upsund. This
story I had heard from my mother during my childhood. Sund and Upsund were
the mighty creatures who could please God Brahmawho granted them immor-
tality tillthey themselvesworked to destroy each other. (Was itnotsomething like
thecharter ofincorporationswhichthe corporations obtain?) Butithappened, as
italwayshappens:theirheadsturned. They crafted the realm of their power,and
subjugated evendivine powerstotheirtyrannical authority. God Brahmasawno
way how to get rid of the monsters. Finally, he found out a way. He created a
situation in which they could kill each other. He gathered the grains of beauty
from Nature’s whole realm and produced the most beauteous Tillotma (before
whom Dr. Faustus could have found his Helen of Troy an ugly crone). She
appeared before the monsters who, out of greed and lust for her, fought, and
killed each other. Letus notallowthe MNCs, and other mighty corporations, the
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present-day versions of Sund and Upsund, use the charter of ‘incorporation’ for
ignoble purposes, or for the purposes for which they were not designed.

Letuswork for moving from darkness to light (tamaso maa jyotirgamaya). We
must not allow the Instruments of Darkness to rule the world.
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